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Before JONES, EM LIO M GARZA, and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:

New Oleans Assets, L.L.C, (“NCA’) sued the Louisiana
| nsurance QGuaranty Association (“LIGA”), the successor to NOA' s
original property insurer, for benefits due under a property
i nsurance policy. The district court granted sunmary judgnent for
LIGA. We reverse and renmand.

| .
NOA owns a buil ding that houses the regi onal headquarters for

the Federal Bureau of |Investigation. After the building was



conpl eted, NOA | earned that extensive growmh of m | dew and nold on
the exterior walls would necessitate nine mllion dollars in
repairs. NOA alleged that the nold and m | dew problens resulted
from faulty design and construction and sued various parties
i nvol ved in the design and construction of the buil ding.

NOA al so sued LIGA a state-created association designed to
assi st insured parties when an i nsurance conpany becones i nsol vent.
See La. Rev. Stat. Ann. § 22.1376 (West 1995). NOA had purchased
property i nsurance t hrough Rel i ance | nsurance Conpany, but Reliance
| ater becane insolvent. Therefore, LIGA was “deened the insurer”
and had “all rights, duties, and obligations of the insolvent
insurer.” La. Rev. Stat. Ann. § 22:1382(A)(2) (West Supp. 2004).
In effect, when Reliance went bankrupt, LI GA stepped into the shoes
of Reliance and becane NOA s property insurer. See id. However,
because Louisiana statute limts LIGA s exposure to $149, 900 per
claim?! see id. § 22:1382(A)(1)(a)(iii), NOA can recover, at nost,
$149, 900 per claimfrom LI GA.

NOA | ater settled with several defendants, but the settl enent
did not cover all of NOA s |oss. The parties do not agree on
preci sely how much of NOA' s | oss remai ns unrecovered, but they do
agree that both the settlenent and the remaining unpaid |oss far
exceed $149, 900.

Upon learning of the settlenent, LIGA filed for summary

! LI GA' s maxi numexposure i s $150, 000 per clai mm nus a $100 deductible. La.
Rev. Stat. Ann. 8 22:1382(A)(1)(a)(iii) (West Supp. 2004).
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judgnment. LIGArelied onthe terns of the contract between NOA and
Rel i ance, which now-apart fromthe statutory cap on liability--
governs the rel ati onshi p between NOA and LI GA. According to LI GA,
this contract requires NOAto reinburse its insurer for any paynent
received in settlenent even if NOA has not yet recovered its full
| oss. For instance, if LIGA had paid one dollar to NOA, NOCA woul d
have to reinburse LIGA upon receiving the first dollar in
settlement. Because LIGA's liability is capped at $149, 900, and
because NOA has already received nore than that anount, NOA woul d
have to reinburse LIGA imediately for any benefit paid.
Therefore, LIGA argued, it owes NOA not hi ng.

The district court agreed and granted sunmary judgnent in
favor of LIGA.2 NOA now appeal s.

1.

W review de novo a district court’s grant of summary
judgnent. St. David' s Health Care Sys. v. United States, 349 F. 3d
232, 234 (5th Cr. 2003). A court should grant summary j udgnent
only if the case presents no genuine issue as to any material fact
and the noving party is entitled to a judgnent as a matter of |aw.
Fed. R Cv. P. 56(c).

In this case, an insured party (NOA) is entitled to receive

benefits froman insurer (LIGA) and to recover damages fromthird

2 Athough nmultiple parties and nultiple clains for relief are involved in
NOA' s suit, the district court certified the sunmary judgnment in favor of LIGA
as final and appeal abl e under Federal Rule of G vil Procedure 54(b).
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party tortfeasors. |Insurance contracts typically provide for this
contingency in at |least tw ways: subrogation and rei nbursenent.
Wth subrogation, an insurer acquires the right to assert the
actions and rights of the insured against the liable tortfeasor.
Barreca v. Cobb, 668 So. 2d 1129, 1131 (La. 1996). Wth
rei mbursenent, the insurer has only a right of repaynent against
the insured. Id.

When, as in this case, an insured party recovers only part of
its loss froma tortfeasor, two different rules m ght establish the
priority between an insurer and the insured to the recovery: “(1)
Plan Priority, under which priority is given to the plan for ful
recovery ‘off the top,’” [or] (2) Make Whol e, under which priority
is given to the beneficiary to keep everything he recovers from
third parties until he is nade entirely whole.” 102 F.3d at 1373-
74 (enphasis in original). Sunbeam Gster Co. G oup Benefits Plan
for Sal ari ed and Non- Bar gai ni ng Hourly Enpl oyees v. Wi tehurst, 102
F.3d 1368, 1374 (5th Cr. 1996).°

These two sets of distinctions are connected in that, under
Louisiana’s doctrine of partial subrogation, a subrogation
agreenent invariably requires application of the nake whole
principle. The doctrine of partial subrogation requires that “[a]n

original obligee who has been paid only in part may exercise his

8 Sunbeam al so recogni zed a third rule: “(1) Pro Rata, under which the plan
and the beneficiary share ratably in the beneficiary’'s recovery from third
parties.” I1d. at 1374. Neither party argues for application of this rule.
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right for the balance of the debt in preference to the new
obligee.” La. Gv. Code Ann. art. 1826(B) (West Supp. 2004). 1In
such a case, the insured party “is always preferred,” and an
insurer can claimonly that portion of the recovery which remnains
after the insured has been fully conpensated. Fair G ounds Corp.
v. ADT Sec. Sys., 719 So. 2d 1110, 1119 (La. Ct. App. 1998)
(enphasi s added); see also S. FarmBureau Cas. Ins. Co. v. Sonnier,
406 So. 2d 178, 180 (La. 1981) (noting the long pedigree of this
doctrine).*

LIGA seeks to avoid the application of the nmake whole

principle. LIGA points to a sentence in the insurance contract

4 The district court did not account for the doctrine of partial subrogation
enbodied in article 1826(B), but instead relied on Sunbeamand Snith v. Manville
Forest Prods. Corp., 521 So. 2d 772, 776 (La. C. App. 1988), for the proposition
that nmake whole applies only when a contract’s plain |language is silent or
anbi guous.

The interpretive rules applied in Sunbeamare i napposite. Sunbeamapplied
federal law to interpret a plan governed by ERI SA and carefully noted that a
different result would obtain if state | aw governed. W “enphasi ze[d] that the
Pl an’ s rei nbursenment and subrogation provisions nmust be read in the statutory
context of ERISA and, nore particularly, in the precise textual context in which
t hey appeared.” I d. W also pointed out that ERI SA plans and ordinary
comercial insurance policies are “far from anal ogous” and specifically noted
that “[w] ere [ Sunbeam a diversity case involving reinbursenment or subrogation

in the context of . . . individual or group insurance plans that are not ERI SA
plans, we would, of course, be FErie-bound to apply Louisiana s partial
subrogation doctrine, which enbodies the Make Wiole Principle.” I1d. For the

sane reason, the ERI SA cases cited by LI GA Roberts v. Richard, 743 So. 2d 731
(La. C&. App. 1999) and National Enpl oyee Benefit Trust of the Associ ated Genera
Contractors of America v. Sullivan, 940 F. Supp. 956 (WD. La. 1996), are
i napposite.

W al so disagree with the district court that Smith creates a judicially-
created exception to the clear and nandatory | anguage of Article 1826(B). The
district court quoted Smith as holding that partial subrogation applies only
“absent express contract terns to the contrary.” 521 So. 2d at 776. Thi s
| anguage was not part of the Smth court’s analysis of partial subrogation, but
actual |l y conposes one small section of a |longer bl ock quotation from Wst endorf
v. Stasson, 330 NN W2d 399 (Mnn. 1983), that the Smith court cited for a wholly
different proposition. Furthernore, because Smith did not consider whether
partial subrogation rights could be waived, these statenents are dicta.
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t hat provi

des: “If you [the insured] waive your rights against

another party inwiting after | oss or damage, we [the insurer] can

recover fromyou any anount you received for that waiver.”® LIGA

characterizes this sentence as a rei nbursenent cl ause.

LIGA argues, the rules of partial subrogation that

appl i cabl e

Ther ef or e,

woul d be

to a subrogation clause are not applicable here.

5 The entire cl ause states:

B. The TRANSFER OF Rl GHTS OF RECOVERY AGAI NST OTHERS TO
us. . . :
If any person or organization to or for whom we make
paynment under this Coverage Part has rights to recover
damages fromanot her, those rights are transferred to us
to the extent of our paynent. That person or
organi zati on nust do everythi ng necessary to secure our
rights and nust do nothing after loss to inpair them
But you nay wai ve your rights against another party in
writing:
1. prior to loss or damage to your covered
property or, if business incone coverage applies,
| oss of business incone you sustain due to direct
physical |oss of or damage to property at the
descri bed prem ses
2. after loss or damage to your covered property
or, if business inconme coverage applies, |oss of
busi ness income you sustain due to direct
physical |oss of or damage to property at the
described prenmises, only if at time of loss or
damage that party is one of the follow ng:
a. soneone insured by this insurance;
b. a business firm
(1) owned or controlled by you; or
(2) that owns or controls you;
c. your enployee or enployer;
d. the owner, lessor or tenant of the:
(1) described prem ses; or
(2) premses where |loss or damage
occurred; including their enployees,
partners and stockhol ders; or
e. your relative by blood or narriage.
If you waive your rights against another party in
witing after |oss or damage, we can recover from you
any anount you received for that waiver. But we cannot
recover nore than the anount we paid you for that |oss
or damage

(enphasis in original).



According to LIGA the reinbursenent clause requires NOA to
rei mburse LI GA for any anounts received in settlenent even if NOA
has not yet been nade whol e. ®

Thus, we nust determne the inport of this contract clause.
Because this dispute presents a question that the Louisiana Suprene
Court has not addressed squarely, we nust nmake an Erie guess. See
Am | ndem Lloyds v. Travelers Prop. & Cas. Ins. Co., 335 F. 3d 429,
435 (5th Gr. 2003). W conclude that, under Louisiana |aw, the
clause at issue is a conventional subrogation clause to which the

make whol e principle applies.’

6 LIGA also argues that NOA's claimis nmoot, but this argunent appears to
have no support independent of LIGA's argunents about the neaning of the
contract.

” Lest the distinction drawn between subrogation and rei nbursement be
msinterpreted, we add that we are not convinced that characterizing this
provision as a reinbursement clause would ultimately help LIGA's argunent.
Loui si ana courts have observed that “[t]he policy that subrogation shoul d not
injure the subrogor is equally applicable to reinmbursement.” G eat Wst Cas. Co.
v. Manning, 687 So. 2d 416, 419 (La. C. App. 1996); Smith, 521 So. 2d at 772.
Federal courts exam ning Louisiana |aw have interpreted such statenents as
i ndications that the make whole doctrine applies equally to subrogation and
rei nbursement. See, e.g., Evans v. Mdland Enters. Inc., 754 F. Supp. 91, 95
(MD. La. 1990). For instance, in Sunbeam we recognized in dicta that, if
presented with “a diversity case involving rei nbursenent or subrogation in the
context of . . . individual or group insurance plans that are not ERI SA pl ans,
we would, of course, be Erie-bound to apply Louisiana s partial subrogation
doctrine, which enbodi es the Make Whole principle.” 102 F.3d at 1374 (enphasis
in original).

EI GA )argues strenuously that we nust distinguish between subrogation and

rei nbursenment. Rei nbursenent and subrogation are not identical concepts, but
they often produce identical results. See Barreca, 668 So. 2d at 1131; G eat
West, 687 So. 2d at 419; Snith, 521 So. 2d at 776. In many circunstances,
therefore, “the label we place on [an insurer’s] rights is immterial.” Geat

West, 687 So. 2d at 419. Wiile LIGA s brief draws many distinctions between
subrogation and rei nbursenent, it fails to marshal any legal authority for the
distinction nost critical toits argunent: that the make whol e princi pl e does not
apply to rei nbursenent clauses.

Regar dl ess, because the clause at issue is a subrogation clause, we need
not deci de whet her the partial subrogation rule enbodied in Article 1826 applies
to rei mbursenent.



I n det erm ni ng whet her a provision establishes subrogation or
rei mbursenment, Louisiana courts “nust exam ne the | anguage used in
the provision and, nore inportantly, the rights which it grants to
the insurer.” Barreca, 668 So. 2d at 1131. Even if a provision
mentions both subrogation and reinbursenent, if that provision
gives the insurer the right to assert the actions and rights of the
i nsured against the tortfeasor, then the clause is a subrogation
cl ause. | d. A true reinbursenent clause does not allow the
insurer to proceed against the tortfeasor. |d.

For instance, in Barreca, the provision at issue stated that
the insured “agree[d] to pay the [insurer] fromthe proceeds of any
settlenent, judgnent or otherwi se.” This |anguage suggests a right
of reinbursenent, but because the sane provision granted
subrogation rights, the court applied principles applicable to
subr ogat i on. | d. Likewise, in Smth, the provision at issue
stated that “benefits shall be provided only if the [insured]
shall agree in witing . . . to reinburse [the insurer] for the
anmount of benefits provided imediately wupon collection of
damages.” 521 So. 2d at 774 (enphasis added). Like the court in
Barreca, the court in Smth ruled that this phrase—-though
explicitly evoking reinbursenent--was sinply part of a |arger

subrogation clause.? The m xture of subrogation |anguage and

8 LIGA insisted at oral argunent that Smith is distinguishable because the
provision at issue in that case required the insured to provide the insurer with
a lien and order directing rei mbursenent. 521 So. 2d at 774. However, Smith’'s
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rei mbursenment |anguage is unsurprising; because “the object of
conventional subrogationis reinbursenent,” subrogationrights wll
comonl y subsune rei nbursenent. See id. at 775.

G ven these exanples, the provision at issue in this case,
read as a whole, is a subrogation clause.® The provision is
entitled “TRANSFER OF RI GHTS OF RECOVERY AGAI NST OTHERS TO US.”
Cf. Smth, 521 So. 2d at 775-76 (examning title of provision to
determ ne whether it provided for subrogation). Simlarly, the

first paragraph transfers to the insurer “rights to recover damages

from another.” The transfer of rights from the insured to the
insurer is the essence of subrogation. Barreca, 668 So. 2d at
1131. In light of this |anguage, we cannot characterize this

section of the contract as providing for reinbursenent; the
Loui si ana Suprenme Court has recognized that a true rei nbursenent
provision does not allow the insurer to proceed against the
tortfeasor. See id. Because the clause at issue provides for both
subrogation rights and rei nbursenent, we treat it as a subrogation

cl ause.

anal ysi s did not hinge on the nechanismfor granting the insurer rights, but the
fact that the agreenent granted rights to the insurer--a hall mark of subrogation.
See id. at 775-76.

® LIGA points out, and we fully recogni ze, that the ordinary neani ng of the
text governs the nmeani ng of contracts. Succession of Fannaly v. Lafayette Ins.
Co., 805 So.2d 1134, 1137 (La. 2002). LIGA rests its argunment on a single
sentence froma |longer provision. However, under Louisiana |law, “an insurance
contract is construed as a whole and each provision in the contract must be
interpreted in light of the other provisions.” 1d. Viewing the clause as a
whol e, and mi ndful of the exanples set in Barreca and Smith, both of which all ude
to reinbursenment but provide for subrogation, we construe the contract as
providing for subrogation.



Thus, because the make whol e doctrine applies to subrogation
agreenents, see La. Cv. Code Ann. art. 1826(B), the make whol e
doctrine applies to this case. The clause relied upon by LI GA does
not shieldit fromits statutory and contractual responsibility as
successor insurer.

L1,
We therefore REVERSE the district court’s grant of summary

j udgnent and REMAND this case for further proceedi ngs.

10 Because we render a decision in this case, we deny as noot NOA s
alternative notion to certify this issue to the Louisiana Suprene Court.
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